Charities Act 2006 – New rules on payment to trustees

The Charities Act 2006 is being implemented in various stages. Earlier this year the new rules of payment of trustees were implemented and the Charity Commission have recently published guidelines on their website. These can be found at http://www.charitycommission.gov.uk/publications/cc11.asp#7
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The changes enable charities to pay trustees in more circumstances than previously – but take care. The principle of voluntary trusteeship still applies and approval must be obtained from the Charity Commission for some types of payment. Some of the issues are addressed below. 
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Expenses


Charity trustees have always been entitled to reimbursement of expenses. Examples could include mileage or public transport costs, childcare, or respite care, meals or even overnight accommodation while on the charity’s business. Support for trustees with a disability – e.g. sign language interpreter, Braille documents, or taxis if mobility does not allow travel by other means. Expenses of accompanying people are not allowed unless justified by disability. Receipts should be kept wherever possible. � INCLUDEPICTURE "http://www.michaeltyler.co.uk/blog_images/small-change.jpg" \* MERGEFORMATINET ���





Services to the charity


It is now possible to pay a trustee, or his business, or a close contact, for services outside those of actually being a trustee. For instance, if a charity wishes to redecorate and one of the trustees is a decorator, he may be given the work. Other examples could be delivering a lecture or undertaking some research. � INCLUDEPICTURE "http://www.estateplanningsocal.com/images/text/trust-administration-trustee-successor.jpg" \* MERGEFORMATINET ���


There must be a written agreement drawn up detailing the work to be done and the exact or maximum price. The trustee must declare a conflict of interest and must not take part in the discussions relating to that contract. The charity must be able to show that the trustee was awarded the contract fairly and that it is in the best interests of the charity that the trustee does the work. E.g. Other estimates would be evidence that the charity was getting a good deal. NB A trustee may not audit the accounts of his own charity (paid or unpaid!) 





Payment for trustee duties


This is now allowed but only in exceptional circumstances. If it is not specifically allowed in the governing document, a charity must obtain permission from the Charity Commission to pay a trustee. Permission has been granted, but usually in the case of multi-million pound charities where a very skilled person required to put in a large amount of time. The charity will need to demonstrate that it cannot obtain a suitable trustee without payment � INCLUDEPICTURE "http://www.ericjlynch.com/images/job-interview-1.jpg" \* MERGEFORMATINET ���





General points


All payments to trustees must be “in the best interests of the charity” 


Payments to trustees must appear in the charity’s accounts. 


Trustees should not benefit from their role, but neither should they lose out. 


A charity must maintain a majority of unpaid trustees.


Receiving payment, or using services, can create a conflict of interest for a trustee.


Several of the new powers to pay trustees need express permission from the Charity Commission or to be written into the governing document (which also needs approval by the Charity Commission) 





Employing a Trustee


As with paying a trustee, unless it is specifically allowed in the governing document, a charity must obtain permission from the Charity Commission to employ a trustee. This applies even if the trustee resigns before taking up the post. There is a specific application form � HYPERLINK "http://www.charitycommission.gov.uk/Library/supportingcharities/pdfs/csd1381c.pdf" \o "CSD-1381c" �CSD -1381C �available on the � HYPERLINK "http://www.charitycommission.gov.uk/common/applyforit.asp" \o "Apply for it" �’Apply for it�‘ page of the Charity Commission website – so they are presumably expecting a number of these appointments! As with awarding contracts, the charity must be able to show that the trustee was the best person for the job. All the usual equal opportunities recruitment practices should still be followed


. � INCLUDEPICTURE "http://www.biojobblog.com/19-job-interview.jpg" \* MERGEFORMATINET ���





Compensation for loss of earnings


This is not a normal expense and again needs to be written into the governing document, or done only with the permission of the Charity Commission. This would be exceptional, but is possible if the trustee is self-employed and loses work, or if he needs to take unpaid time off to carry out trustee duties. The rate paid must not exceed what is reasonable for the duties. E.g. a charity cannot pay a barrister his usual fees for taking committee minutes! 


� INCLUDEPICTURE "http://www.carbolicsmokeball.com/images/300/90128.jpg" \* MERGEFORMATINET ���





Users as Trustees


This has not been changed by the 2006 Act. It is good practice to have users as trustees and being a trustee does not prevent people using the services of the charity. This assumes that trustees are not getting any extra benefits or special treatment because of their role. However, user trustees may have conflicts of interest and these need to be handled carefully. For instance if a trustee is a user of a particular service which the board wishes to change or cut the conflict of interest policy should be implemented.








Honoraria


This has not been changed by the 2006 Act. Charities may make occasional one-off payments or gifts to trustees as a goodwill gesture, or perhaps on retirement. As long as the total paid out in this way does not exceed £1,000 in one year, Charity Commission approval is not generally required.
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